IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD KATLI N, I ndividually 5 ClVIL ACTI ON
and on behalf of all others
simlarly situated,

V. : NO. 97- 4450
DAVID E. TREMOGLIE, et al.

VEMORANDUM

R F. KELLY, J. SEPTEMBER 3, 1997

Plaintiff, Harold Katlin (“Katlin”), filed this class
action law suit in the Philadel phia Court of Conmon Pl eas on June
23, 1997. Katlin alleges that he, and others simlarly situated,
were treated by David E. Trenoglie (“Trenoglie”), a man
practicing psychiatry wthout a license. At all relevant tines,
Trenmogli e worked at the Bustl eton Gui dance Center (“Bustleton”)
as a psychiatrist. Katlin was referred to Bustleton by Keystone
Heal th Pl an East (“Keystone”), his health insurance provider, for
psychiatric care. Geenspring Health Services and Psychresource
al so enpl oyed Trenoglie as a psychiatrist.

Keyst one and t he ot her Defendants (hereinafter
collectively referred to as “Defendants”) renoved this case to
federal court on the basis of federal question jurisdiction.
Katlin has noved to remand the case back to the Phil adel phia
Court of Conmmon Pleas. For the reasons that follow, Plaintiff's
Motion is granted.

| . Di scussi on.

Plaintiff is the master of his claim and if he chooses



not to assert a federal claim although one is avail able,
def endant cannot renove on the basis of federal question. The
face of the conplaint in question does not refer to federal |aw
or to ERISA and therefore under ordinary circunstances Defendants
cannot renove.

Here Defendants contend that state renedi es have been
preenpted by the federal ERI SA statute.

ERI SA preenption al one, however, *“does not convert [a]

state claiminto one arising under federal law.” Dukes v. U.S.

Heal t hcare, Inc., 57 F.3d 350, 355 (3rd Gr. 1995) cert. denied

_US _, 116 S.Ct. 564 (1995)(citing Metropolitan Life Ins.

Co. v. Taylor, 481 U S. 58, 64 (1987). dCains preenpted by

section 514(a) are still subject to the “well-pl eaded conpl ai nt
rule.” Dukes, 57 F.3d at 355. The “well-pl eaded conplaint rule”
requires the face of Plaintiff's conplaint to raise a federal
guestion before renoval to federal court. [|d. at 355-54. Pre-
enption is a defense, thus, it rarely appears on the face of
Plaintiff's conplaint. 1d. This precludes renoval to federal

court under the “well-pleaded conplaint rule.” Metropolitan Life

Ins. Co. v. Taylor, 481 U S. 58, 63 (1987).

“Conpl ete preenption” is an exception to the “well -
pl eaded conplaint rule.” Dukes, 57 F.3d at 354. “Conplete
preenption” allows a cause of action to be renoved despite the
absence of a federal question on the face of Plaintiff's well-
pl eaded conplaint. 1d. dains within the scope of section

502(a)(1)(B) of ERISA are conmpletely preenpted, and renovable



wi thout reference to Plaintiff's conplaint. [d. (citing

Metropolitan Life, 481 U S. at 66). Section 502(a)(1)(B)provides

in relevant part:

A civil action may be brought -
(1) by a participant or beneficiary -

iBj to recover benefits due to himunder the terns of
his plan, to enforce his rights under the terns of the
plan, or to clarify his rights to future benefits under
the ternms of the plan.
29 U.S.C. 8 1132(a)(1)(B). If Katlin's clains fall within the
scope of section 502(a)(1)(B) they are conpletely preenpted and
renoval was proper.

Therefore, the issue before the court is whether Katlin
is seeking “to recover benefits due to himunder the terns of his
plan.” 29 U S.C. 8§ 1132(a)(1)(B). Katlin does not claimhe was
deni ed benefits but rather clains Keystone negligently provided
himw th benefits. Katlin is seeking danages, not benefits. Had
Keystone refused to pay for psychiatric care, a denial of
benefits would have resulted. 1In fact, if Keystone had denied
benefits, Katlin would not have been treated by Trenoglie at all,
and a conpletely different lawsuit, one within the scope of
section 502(a)(1)(B), would have ari sen.

Def endants point to two sentences fromthe Dukes
opinion that they contend require a different result in this
case:

“There may well be cases in which the quality of a patient's
medi cal care or the skills of the personnel provided to

adm nister that care will be so |ow that the treatnent
received sinply will not qualify as health care at all. In
such a case, it well nmay be appropriate to conclude that the
pl an participant or beneficiary has been denied benefits due

3



under the plan.”

Dukes, 57 F.3d at 358.

These phrases are difficult to interpret, but the
nmeani ng that Defendants would give to themruns counter to the
bal ance of the Dukes opinion. Dukes clearly holds that clains
regarding the quality of health care provided are not within the
scope of 502(a)(1)(B). The nmeaning of this dictumis unclear and
will not be construed to undercut the entire Dukes opinion. |d.

1. Concl usi on.

Al though Katlin's clainms are preenpted by section
514(a), they are not conpletely preenpted under section
502(a)(1))B), therefore, renoval fromthe state court was
inmproper. Katlin's clains address the quality of benefits
received. Katlin does not claimhe was deni ed benefits due under
the plan. Because Katlin's clainms do not fit within the scope of
section 502(a)(1)(B), the doctrine of conplete preenption does
not apply and this court |acks proper jurisdiction. An

appropriate order follows:



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD KATLI N, I ndividually 5 ClVIL ACTI ON
and on behalf of all others
simlarly situated,

V. : NO. 97- 4450

DAVID E. TREMOGAIE, et al.

ORDER

AND NOW this 3rd day of Septenber, 1997, upon
consideration of Plaintiff's Mdtion to Remand, and all responses
thereto, it is hereby ORDERED:

1. Plaintiff's notion is GRANTED.
2. This case is remanded to the Phil adel phia Court of

Commpn Pl eas.

BY THE COURT:

ROBERT F. KELLY J.



